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REDEFINING SCIENCE TO ACCOMMODATE RELIGIOUS
BELIEFS: THE CONSTITUTIONALITY OF THE
1999 KANSAS SCIENCE EDUCATION STANDARDS
INTRODUCrION

On August 11, 1999, the Kansas State School Board adopted new
science education standards that, in addition to virtually eliminating
the study of evolution from the State's science curriculum, redefined
science in such a way as to permit the inclusion of religious beliefs in
the science curriculum. 1 Two days later, the Fifth Circuit of the U.S.
Court of Appeals struck down a Louisiana school board resolution requiring teachers to read a statement disclaiming the theory of evolution whenever any unit on evolution is presented to elementary and
secondary school students. 2 Less than two months later, in October
1999, both Kentucky and New Mexico revised their science standards,
each taking the opposite stance with respect to the teaching of evolution in their schools. While the New Mexico Board revised the State's
science standards to clarify that evolution is the theory on the origins
of life to be taught in its schools, 3 the Kentucky Education Department
modified its standards by deleting the word "evolution" and replacing
it with the less controversial phrase "change over time."4 In November, the Oklahoma State Textbook Committee, charged with deciding
which textbooks may be used in Oklahoma's 540 public schools, voted
to require new biology textbooks to contain a disclaimer stating that
evolution is a "controversial theory."'5 These numerous and conflicting
1. See Pain Belluck, Boardfor Kansas Deletes Evolutionfrom Curriculum, N.Y. TIMES,
Aug. 12, 1999, at Al. See also Kansas State Board of Education, Kansas Curricular Standards for Science Education (adopted Dec. 7, 1999) at 2. Because the School Board
was not granted permission to use certain copyrighted text contained in the standards
adopted on August 11', the standards had to be revised before they could be published. The revised standards were adopted by the School Board on December 7, 1999.
See infra note 104.
2. See Freiler v. Tangipahoa Parish Board of Education, 1999 U.S. App. LExxs
18932 (5th Cir. Aug. 13, 1999).
3. See Michael Janofsky, New Mexico Bars Creationismfrom State Curriculum, N.Y.
TimEs, Oct. 9, 1999, at A10.
4. See Kentucky Deletes "Evolution"fromits Curriculum Guidelines: Officials Replace the
Word with "Change Over Time", ST. Louis POST-DISPATCH, Oct. 7, 1999, at A9.
5. See Oklahoma Biology Texts to Come with Disclaimer,CHICAGo TIBUNE, Nov. 11,

1999, at 2.
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actions, all within a span of three months, illustrate that the more than
seventy year old controversy regarding the teaching of evolution in our
public schools is still a divisive and dynamic one. Clearly, the "fittest"
in the evolution versus creationism battle still is open to debate.
The controversy regarding the teaching of evolution in our public
schools often has been characterized as a battle for the minds versus
the souls of our nation's children. 6 This may explain why, as the law
governing the teaching of evolution has evolved to ensure that evolutionary theory can be taught in our schools, those opposed to its inclusion in public school science curricula have countered with new
strategies to undermine its teaching. Statutes prohibiting the teaching
of evolution in the classroom, when held unconstitutional, 7 have been
replaced by statutes compelling the teaching of creationism whenever
evolution is taught. 8 Unable to prohibit the teaching of evolution because such prohibition violates the Establishment Clause of the First
Amendment, creationism proponents have countered with claims that
evolutionary theory is itself a religion and, therefore, its inclusion in
our public school science curriculum is unconstitutional. 9 Prohibited
from incorporating creationism into the science curriculum because it
is a religious belief, creationists have tried to take the "religion" out of

6. Since the 1920's, many of the ills of the world have been attributed to evolutionary theory. Evolution has been viewed as a cause of the German militarism which
fueled World War I. See GEORGE E. WEBB, THE EVOLUTION CONTROVERSY IN AMERICA 66-

67 (1994). WilliamJennings Bryan, who defended the Tennessee anti-evolution statute
at issue in the famous Scopes trial, thought evolution was a "dangerous" idea, one that
promoted "Godlessness" and man's inhumanity towards his fellow man. This view of
evolution seems to persist today. See A Skeptical Eye on Evolution?, N.Y. TIMEs, Aug. 18,
1999, at A24, (Kansas State Board of Education member reporting that individuals writing in support of the new standards attributed incidents such as the shooting at Columbine High School to the teaching of evolution).
7. See Epperson v. Arkansas, 393 U.S. 97 (1968). See also Smith v. State, 242 So.
2d 692 (1970).
8. See Daniel v. Waters, 515 F.2d 485, 487 (6th Cir. 1975) (quoting Tenn. CODE
ANN. § 49-2008); McLean v. Arkansas Bd. Of Educ., 529 F. Supp. 1255, 1256 (E.D. Ark.
1982) (quoting ARK. CODE ANN. § 80-1663); Edwards v. Aguillard, 482 U.S. 578, 581
(1987) (quoting 17 LA REV. STAT. ANN. § 286). Such statutes generally have been labeled "Balanced Treatment Acts." See infra Part II.B.
9. See Wright v. Houston Independent School District, 366 F. Supp. 1208 (S.D.
Tex. 1972), affd per curiam, 486 F.2d 137 (5th Cir. 1973), cert. denied, 417 U.S. 969
(1974). See also Smith v. Board of School Comm'rs of Mobile County, 827 F.2d 684
(11th Cir. 1987); Peloza v. Capistrano Unified School District, 37 F.3d 517 (9th Cir.
1994).
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creationism, advancing "creation science" and "intelligent design theory" as purely scientific theories on the origins of life. 10
The Kansas State Board of Education's decision to adopt standards that do not mandate the inclusion of evolution in the science
curriculum is an example of another strategy in this contentious and
long-standing battle. Having failed in their attempts to either prohibit
the teaching of evolution or to compel the teaching of creationism in
our public schools, creationism proponents are now attempting to
achieve these same goals by encouraging, at the state and local school
board level, policies that will, in effect, eliminate evolution from the
public school science curriculum. Is this strategy constitutional?
This note examines the Kansas State Board of Education's decision to adopt science education standards that both redefine science
to permit the inclusion of religious beliefs in the science curriculum
and essentially eliminate the study of evolution from the State's science
curriculum and concludes that the Board's action is unconstitutional.
10. The Institute for Creation Research and the Creation Science Research
Center are two of a number of organizations devoted to the advancement of creation
science. See

RONALD

L. NUMBERS,

THE

CXATlONIsrs 283-287 (1992). The Institute for

Creation Research ("the Institute"), established in 1970, conducts research and publishes textbooks and other publications on creation science. See id. The Institute also
offers graduate degrees in a number of scientific disciplines related to the study of
origins. See id. at 287. One of the goals of its graduate program is to prepare individuals to teach creation science. See id. The Institute's educational philosophy is based
upon a commitment to creationism and belief in Biblical inerrancy. See Institute for
Creation Research, ICR Tenets of Creationismat http://wv.icr.org/abouticr/tenets.html
(last visited Sept. 26, 1999). Included among the tenets of the scientific creationism
espoused by the Institute are beliefs (i) in the relatively young age of the Earth and
universe; (ii) that the present physical form of the Earth can be explained by catastrophism; and (iii) that all living things were created in essentially the same forms we find
them in today and did not evolve from other organisms. See id. The Institute advocates
the teaching of scientific creationism along with what it terms "the scientific aspects of
evolutionism" in public schools. See id.
Intelligent design theory advances the proposition that, given its complexity, life
could not have arisen by the random pattern of evolution but must have been designed
by an intelligent agent. Intelligent design proponents, in effect, redefine science by
rejecting the notion that science may only seek natural explanations for the workings of
the natural world. For a discussion of intelligent design theory, see Jay Wexler, Of Pandas, Peopleand the First Amendment: The Constitutionality of Teaching Intelligent Design in the
PublicSchools, 49 STAN. L. REv. 439, 453-468 (1997). See also RONALD L. NUMBERS, DARwNINISM COMEs TO AMEmcA

15-20 (1998); KENNTH R.

MILLER, FINDING DARWIN's GOD

129-136 (1999). There are a number of organizations dedicated to promoting intelligent design theory including the Discovery Institute and the Intelligent Design Network, Inc. See Discovery Institute at http://wvv.discovery.org; Intelligent Design
Network, Inc. at http://vw.intelligentdesignnetwork.org.
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The Board's adoption of the science education standards violates the
doctrine of governmental neutrality with respect to religion. Part II
summarizes the history of the evolution versus creationism debate in
America and the Establishment Clause jurisprudence that has developed in response to this controversy. Part III examines the Kansas
State Board of Education's decision and the newly adopted science
standards. Part IV concludes that the Board's decision violates the Establishment Clause.
II.

THE

HISTORY OF THE DEBATE

Although Charles Darwin's On the Origin of Species was published in
1859, it was not until more than sixty years later that the controversy
over teaching evolution in public schools arose.1" In the 1920's, a
number of conservative Christian groups, led by William Jennings
Bryan, began a crusade to rid public school classrooms and textbooks
of the theory of evolution. 12 The movement gained wide support and
soon state legislatures began considering anti-evolution statutes.13 In
1925, Tennessee was the first to adopt such a statute.1 4 Seeking to
challenge the law, the American Civil Liberties Union recruited a Tennessee public school science teacher willing to assist it,1 5 and one of
the most famous trials of the twentieth century, Scopes v. State, 16 began.
While the case received great notoriety and has been characterized as a
victory for evolution, the ACLU's challenge actually was unsuccessful
17
and the statute was upheld.
11.
Prior to the 1920's, many religious leaders attempted to reconcile evolutionary
theory with religious beliefs and evolution, in some cases, was seen as further proof of
God's existence. However, in the 1920's, with the resurgence of Fundamentalism,
which advocates a literal interpretation of the Bible, the movement against teaching
evolution in public schools began. See Wexler, supra note 10, at 445-447.
12. See id.
13. See id. at 446.
14. See Scopes v. State, 289 S.W. 363 (Tenn. 1927) (citing to the Tennessee AntiEvolution Act of 1925). The Tennessee Anti-Evolution Act of 1925 provided that it was
unlawful for any teacher in any university or public school supported in whole or in
part by public school funds "to teach any theory that denies the story of Divine Creation
of man as taught in the Bible, and to teach instead that man has descended from a
lower order of animals." See id. at 363.
15. John Scopes, the willing assistant, taught Physics at a local high school. While
substituting for the Biology teacher, he assigned chapters on evolution from the class
Biology text. See STEPHEN JAY GOULD, RocKs OF AGEs 134 (1999).
16.
289 S.W. 363 (Tenn. 1927).
17. See id. at 367.
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Although the Scopes decision inspired a number of state legislatures to consider comparable legislation, only two states actually
adopted similar statutes.' 8 Scopes had, however, a greater impact upon
the science curriculum presented to our nation's students. 19 Where
previously most biology textbooks included information on the theory
of evolution, publishers now began publishing textbooks containing
no mention of evolution. 20 In fact, it was not until the theory of evolution reappeared in biology textbooks more than thirty years later 21 that
the United States Supreme Court first considered the constitutionality
22
of a statute prohibiting the teaching of evolution in public schools.

In Epperson v. Arkansas,2 3 a biology teacher challenged a 1928 Arkansas statute prohibiting public school and state university teachers
from teaching that man "ascended or descended from a lower order of
24
animals" and from using any textbook that promoted that theory.
The Arkansas Chancery Court held that the statute was unconstitutional because it violated the freedom of speech guaranteed under the
First Amendment by ".

.

. hinder[ing] the quest for knowledge, re-

strict[ing] the freedom to learn and restrain[ing] the freedom to
teach."25 The Supreme Court of Arkansas reversed, finding the statute
constitutional as a valid "exercise of the State's power to specify curriculum in public schools." 2 6 The U.S. Supreme Court reversed the Ar-

kansas high court and held the statute unconstitutional. 2 7 The Court,
however, did not apply the Chancery Court's freedom of speech analysis to the statute. 28 Instead, the Court found that the case could be
18. Arkansas and Mississippi enacted similar statutes. See Epperson v. Arkansas,
393 U.S. 97, 99, n.3 (1968) (quoting Ann. STAT. ANN. §§ 80-1627, 80-1628); Smith v.
State, 242 So. 2d 692, 694, n.1 (Miss. 1970) (quoting Miss. CODE ANN. §§ 6798, 6799).
19.
See GoULD, supra note 15, at 138-139.
20.
See id. See alsoJoyce Francis, Creationismv. Evolution: The Legal History and Tennessee's Role in that History, 63 TENN. L. REv. 753, 758 (1996).
21.
See Francis, supra note 20, at 758. With the launching of Sputnik in 1957, a
movement began to reform the science curriculum in our nation's public schools. The
high school textbooks written as a result of this reform movement included evolutionary theory. Many of these texts featured evolution as "the centerpiece of modem biology." NUMBERS, supra note 10, at 4.
22.
See Epperson v. Arkansas, 393 U.S. 97 (1968).
23. See id.
24. Id. at 99, n.3 (quoting ARuc STAT. ANN. §§ 80-1627, 80-1628).
25. 393 U.S. at 100 (quoting the unpublished Arkansas Chancery Court opinion
below).
26. Epperson v. Arkansas, 416 S.W.2d 322 (Ark. 1967).
27. See 393 U.S. 97 (1968).
28. See id at 106.

NEW YORK LAW SCHOOL LAW REVIEW

[Vol. 45

resolved under "the narrower terms of the laws respecting an establish29
ment of religion or the free exercise thereof."
In its analysis, the Court stated that the Establishment Clause and
the Free Exercise Clause require that government be "neutral in matters of religious theory, doctrine, and practice."3 0 The requirement of
neutrality demands that the government must not "be hostile to any
religion or to the advocacy of no-religion; and it may not aid, foster, or
promote one religion or religious theory over another or even against
the militant opposite." 3 1 It forbids the "preference of a religious doctrine or the prohibition of a theory that is deemed antagonistic to a
religious dogma. '32 The neutrality requirement prohibits a state from
mandating that "teaching" be "tailored to the principles or prohibitions of any religious sect or dogma." 33 The Court held that the Arkansas statute violated the requirement of neutrality because it
prohibited the teaching of evolution for the "sole reason" that it conflicted with a "particular religious doctrine. '34 In reaching its decision,
the Court considered the motivation for the law finding it to be to
suppress the teaching of a theory at odds with a specific religious belief.35 While acknowledging that Arkansas has the right to determine
what curricula are presented in its schools, the Court stated that the
State's right to do so does not permit it to "prohibit, on the pain of
criminal penalty, the teaching of a scientific theory or doctrine where
that prohibition is based upon reasons that violate the First
36
Amendment."
While Justice Black concurred in the judgment of the Court in
Epperson, he raised two issues with respect to the Court's decision
which he found troublesome.3 7 Justice Black noted the difficulty of
determining a state's motive for its actions.38 He questioned whether
the Court could be certain, as it suggested, that Arkansas' motive in
Epperson was to prohibit the discussion of a theory at odds with a relig29.
30.
31.
32.
33.
34.
35.
36.
37.
38.

Id. at 106.
Id. at 103-104.
Id.
Epperson v. Arkansas, 393 U.S. 97, 106-107 (1968).
Id. at 106.
Id. at 103.
See id. at 108.
Id. at 107.
See id. at 112-113.
Epperson v. Arkansas, 393 U.S. 97, 112-113 (1968).
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ious belief.3 9 He suggested that the State's motive may have been to
remove any subject too controversial or emotional from its public
40
schools and that such a motive would be constitutionally permissible.
Justice Black also addressed a second issue that has been raised
many times since Epperson by those opposed to the teaching of evolution in our schools. He suggested that permitting a state to teach
evolution may infringe upon the religious freedom of individuals who
4
consider evolution an anti-religious doctrine. '
Since Epperson and the resulting demise of the anti-evolution statutes,4 2 evolution opponents have implemented two new tactics in their
battle against evolution. One strategy has involved attempts to exclude
evolution from the classroom, claiming that the teaching of evolutionary theory promotes the religion of secular humanism and, therefore,
its inclusion in public school science curriculum violates the Establishment Clause. 43 The courts have generally rejected this view, holding
that evolution is a scientific theory, not a religious belief.44 The second strategy has involved attempts to either compel the teaching of
creationism as another scientific theory on the origins of life or to discredit the validity and importance of evolutionary theory in the sciences. Creationism proponents have tried to implement this strategy
through the use of "Balanced Treatment Acts." 45
39. See id.
40. See id.
41. See id. Such a claim has been raised by plaintiffs in a number of cases since
Epperson. See, e.g., Wright v. Houston Independent School District, 366 F. Supp. 1208
(S.D. Tex. 1972), aff'd per curiam, 486 F.2d 137 (5th Cir. 1973), cert. denied, 417 U.S. 969
(1974); Smith v. Board of School Comm'rs of Mobile County, 827 F.2d 684 (11th Cir.
1987); Mozert v. Hawkins County Public Schools, 765 F.2d 75 (6th Cir. 1985); Peloza v.
Capistrano Unified School District, 37 F.3d 517 (9th Cir. 1994).
42. The Tennessee statute was repealed in 1967. See Epperson, 393 U.S. at 102
(discussing the Tennessee statute); the Mississippi statute was held unconstitutional in
Smith v. State, 242 So. 2d 692 (Miss. 1970).
43. See, e.g., Wright, 366 F. Supp. at 1209; Smith, 827 F.2d at 685; Peloza, 37 F.3d at
520. For a discussion of the role secular humanism has played in the evolution versus
creationism controversy, see Nadine Strossen, "SecularHumanism" and "Scientific Creationism": Proposed Standardsfor Reiewing CurricularDecisions Affecting Students Religious
Freedom, 47 OHio STATE LJ. 333 (1986).
44. See Wright, 366 F. Supp. at 1210.
45. See Daniel v. Waters, 515 F.2d 485, 487 (6th Cir. 1975) (quoting TENN. CODE
Arm. § 49-2008); McLean v. Arkansas Bd. of Educ., 529 F.Supp. 1255, 1256 (E.D. Ark.
1982) (quoting ARK. CODE ANN. § 80-1663); Edwards v. Aguillard, 482 U.S. 578, 581
(1987) (quoting 17 LA. REv. STAT. ANN.§ 286).
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Secular Humanism

"Secular Humanism" is a term that has been employed by proponents of organized religion in public schools to describe the growing
absence from public school curricula of any "organized religious expression" and the inclusion in the curricula of ideas inconsistent with
46
certain religious beliefs.
Among the principles they attribute to secular humanism are a
belief in "the supremacy of human reason," "science as the guide to
human progress," "the self-sufficiency and centrality of man," "man's
inherent goodness" and evolutionary theory. 4 7 Opponents of evolution who view evolutionary theory as a basic tenet of the religion of
"secular humanism", have attempted to challenge the teaching of evolutionary theory in the public schools as a violation of the doctrine of
government neutrality with respect to religion. This approach, however, has not been successful.
In Wright v. Houston Independent School District,48 students brought
an action to enjoin the school district and the State Board of Education from teaching the theory of evolution and from using textbooks
presenting evolutionary theory "without critical analysis" and to the exclusion of other theories on the origins of life. 49 The plaintiffs claimed
that by limiting the study of the origins of life only to evolutionary
theory, the local school district and the State Board were "lending official support to the religion of secularism" thereby violating the doctrine of governmental neutrality with respect to religion. 50 The district
court rejected this argument and dismissed the complaint, finding that
the connection between the plaintiffs' characterization of evolution as
religion and the definition of religion as employed under the First
Amendment was "too tenuous a thread upon which to base a first
amendment complaint. '5 1 Similarly, in Smith v. Board of School Commissioners of Mobile County,5 2 an action brought by students, parents and
teachers against the Mobile County public school system alleging that
the school system had violated the Establishment Clause by promoting
46.

See Strossen, supra note 43, at 336.

47. See id. at 337.
48. 366 F. Supp. 1208 (S.D. Tex 1972) ), affd per curiam, 486 F.2d 137 (5th Cir.
1973), cert. denied, 417 U.S. 969 (1974).
49. See id. at 1208.
50. See id. at 1209.
51.
Id. at 1210.
52. 827 F.2d 684 (11th Cir. 1987).
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secular humanism, the Eleventh Circuit refused to adopt the district
court's holding that secular humanism is a religion and instead re53
versed on other grounds.
In Peloza v. Capistrano Unified School District,5 4 the Ninth Circuit
considered whether the teaching of evolutionary theory constituted
the establishment of religion, in violation of the First Amendment. In
Peloza, the plaintiff, a high school biology teacher, brought suit against
the school district in which he taught alleging that the district had violated the Establishment Clause by requiring him to teach evolution as a
valid scientific theory. Peloza alleged that evolution is really a religious
belief system on the origins of life and should not be considered a valid
scientific theory because it is based on events which "occurred in the
non-observable and non-recreatable past and hence are not subject to
scientific observation." 55 The Ninth Circuit rejected Peloza's claims,
holding that neither evolution nor secular humanism are religions for
56
Establishment Clause purposes.
B.

"BalancedTreatment Acts"

Unable to exclude evolution from the classroom, creationists directed their efforts towards ensuring that the "science of creationism"
would receive equal time with evolution in the public schools. To that
end, a number of creationist organizations began to focus on developing a body of scientific evidence that could be seen as validating creationist beliefs. 57 Soon creationists were clamoring for equal time in
the classroom for other "scientific" theories on the origins of life,
namely, creation science and, more recently, intelligent design the53.

See id. at 689-695. The Eleventh Circuit found that even assuming secular hu-

manism were a religion, the textbooks in question neither advanced the purposes of
secular humanism nor inhibited theistic religion and thus the use of the textbooks did
not violate the Establishment Clause. See id.
54. 37 F.3d 517 (9th Cir. 1994).
55. Id. at 520 (quoting plaintiff's Complaint at 3).
56. See id.
57. Organizations such as the Institute of Creation Research and the Creation Sci-

ence Research Center have devoted their energies to this goal. See RONALD L. NUMBERS,
THE CREAniomasrs 283-287 (1992). Although these organizations were established in
the 1960s and 1970s, the search for scientific proof of the origins of life as described in
Genesis is not a recent idea. See id.; see also WEBB, supra note 6, at 64-65. In the 1920s, a
number of creationists, such as George McCready Price and Harry Rimmer, sought to
prove the literal truth of Genesis through scientific investigation. See WEBB, supra note
6, at 64-65.
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ory.58 The result was a number of "balanced treatment" statutes man-

dating that whenever evolution was taught, creationism must be
59
taught.
Tennessee, the first state to enact an anti-evolution statute, also
was the first state to adopt "balanced treatment" legislation. The Tennessee Creationism Act, 60 enacted in 1973, provided that any textbook
used in the public schools which "expresses an opinion of, or relates a
theory about origins or creation of man and his world" must contain a
disclaimer stating that such opinion or theory is a theory and is not
scientific fact. 6 1 The statute also provided that such textbooks must
give "commensurate attention to, and an equal amount of emphasis
on," other theories on the origins of man and his world "including, but
'62
not limited to, the Genesis account in the Bible.
In Daniel v. Waters,63 three Tennessee public school biology teachers and the National Association of Biology Teachers challenged the
constitutionality of this statute. 64 In deciding the case, the Sixth Circuit utilized the three-pronged test promulgated by the United States
Supreme Court in Lemon v. Kurtzman 65 to determine whether a statute
violates the Establishment Clause. Under the Lemon test, a state action
comports with the Establishment Clause if it (1) has a legitimate secular purpose; (2) does not have the principal or primary effect of advancing or inhibiting religion; and (3) does not foster an excessive
entanglement of government with religion. 66 State action that fails to
satisfy any one of the prongs violates the Establishment Clause. 67 The
Sixth Circuit held that the Tennessee statute violated the second
prong of the Lemon test because it clearly gave preferential status to the
Biblical version of creation over any other account of the origins of
life. 68 The Tennessee statute also violated the third prong because en58.

See Wexler, supra note 10, at 449.
59.
See Daniel v. Waters, 515 F.2d 485, 487 (6th Cir. 1975) (quoting TENN. CODE
ANN. § 49-2008); McLean v. Arkansas Bd. of Educ., 529 F. Supp. 1255, 1256 (E.D. Ark.
1982) (quoting ARK. CODE ANN. § 80-1663); Edwards v. Aguillard, 482 U.S. 578, 581
(1987) (quoting 17 LA. REV STAT. ANN. § 286).
60.

See Daniel, 515 F.2d at 487 (quoting TENN. CODE ANN. § 49-2008).

61.
62.
63.
64.
65.
66.
67.
68.

Id.
Id.
515 F.2d 485 (6th Cir. 1975).
See id.
See id. at 491 (citing 403 U.S. 602 (1971)).
Id. (citing 403 U.S. at 612-13).
See id.
See id. at 489.
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forcement of this statute, namely, monitoring textbooks to ensure that
they comply with the statute, would entangle the State in this contro69
versial religious dispute.
In 1981, six years after Daniel, the Arkansas legislature passed the
70
Balanced Treatment for Creation-Science and Evolution-Science Act.
The Arkansas statute required public schools to give "balanced treatment to creation-science and to evolution-science." 71 The statute was
challenged by a number of religious groups, educational organizations
and a high school biology teacher in McLean v. Arkansas Board ofEducation.72 Here again, the district court applied the three-pronged Lemon
test to determine whether the statute violated the Establishment
Clause. Unlike the Tennessee Act, the court held the Arkansas Act
unconstitutional because it violated all three prongs of the Lemon
test.73 The court found that the statute's purpose was a sectarian
one. 74 The statute was based on a model act written by a creationist
whose motivation in writing the act was his animus towards evolutionary theory and "his desire to see the Biblical version of creation taught
in the public schools." 75 In determining whether the statute either advanced or inhibited religion, the court examined the definition of creation science set forth in the statute and found it to be consistent with
a literal interpretation of Genesis. 7 6 In addition, after an in-depth
analysis of the scientific merit of creation science, the court concluded
that creation science is not a science and, accordingly, the real effect of
the statute was the advancement of religion. 77 Finally, enforcing the
statute, which would include monitoring textbooks to ensure that they
78
comply with the law, would entangle state officials in religious issues.
Also in 1981, Louisiana enacted the Louisiana Balanced Treatment Act for Creation-Science and Evolution-Science which, while not
requiring schools to teach either evolution or creationism, provided
69. See id. at 491.
70. See McLean v. Arkansas Bd. of Educ., 529 F. Supp. 1255, 1256 (E.D. Ark. 1982)
(quoting ARK,. STAT. ANN. § 80-1663).
71. Id.
72. 529 F. Supp. 1255 (E.D. Ark. 1982).
73. See id. at 1264, 1272.
74. See id at 1264.
75. Id. at 1263.
76. See id. at 1266.
77. See id. at 1272.
78. See id.
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that if one theory was taught, the other must be taught. 79 Unlike the
Tennessee and Arkansas Acts, the constitutionality of the Louisiana Act
was addressed by the United States Supreme Court in Edwards v. Aguillard.s 0 The Court held the statute unconstitutional, finding that its
primary purpose was advancing a particular religious belief by "restructur[ing] the science curriculum to conform with a particular religious
viewpoint."8 1 The Court concluded that the Act had no legitimate secular purpose and, that although the Act's stated purpose was "to protect academic freedom," it was not actually designed to further that
goal. 8 2 To determine the statute's actual purpose, the Court first
noted that the Act must be viewed in light of the "historic and contemporaneous antagonisms between the teachings of certain religious denominations and the teaching of evolution."8 3 The Court then looked
to the statute's legislative history and found that the legislature's "preeminent purpose" in adopting the statute was to "advance the religious
viewpoint that a supernatural being created humankind. '8 4 The legislative history revealed that the term "creation science," as understood
by the legislature, "embodie [d] the religious belief that a supernatural
creator was responsible for the creation of humankind."8 5 In addition,
the legislative history revealed that the Act's sponsor and a number of
86
other legislators had religious motives for supporting the Act.
The Court also concluded that although the Act's stated purpose
was to protect academic freedom, the legislation did not further this
purpose because the Act narrowed the science curriculum rather than
making it more comprehensive. 8 7 Since teachers, before the Act became law, were free to present alternate theories on the origins of life
in the classroom, the Act did not grant them any additional flexibility
to teach.8 8 The Court also concluded that if the statute's purpose was
solely to enhance the comprehensiveness of science instruction, it
would have advocated the teaching of all theories on origins not just
79.
See Edwards v. Aguillard, 482 U.S. 578, 581 (1987) (quoting 17 LA. REv. STAT.
ANN. § 286).
80. Id.
81. Id. at 593.
82.

See id. at 586.

83.
84.
85.
86.

Id. at 591.
Id.
Edwards v. Aguillard, 482 U.S. 578, 592 (1987).
See id.

87.

See id. at 587.

88.

See id.
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creation science and evolution.8 9 The Court also found that the statute's real purpose was not to promote a more comprehensive science
curriculum but rather to discredit evolution by "counterbalancing its
teaching at every turn with the teaching of creationism." 90
Justice Scalia,joined by ChiefJustice Rehnquist, dissented, finding
that the Louisiana legislature's stated purpose of promoting academic
freedom was a valid secular purpose and not a "sham" as the Court
suggested. 91 Based upon his review of the legislative history before the
Court, Justice Scalia concluded that the legislature's purpose was to
ensure that students would be free to hear all the evidence on the subject of origins.9 2 He found that the statute pursued that purpose
"plainly and consistently" by requiring that if either evolution or creation science is taught, both evolution and creation science must be
taught.93 Justice Scalia stated that the fact that the statute refers to
"creation" is not, in and of itself, "convincing evidence of religious purpose."94 The fact that some or even a majority of the legislature had
enacted the statute "partly" to promote a religious belief, would not
invalidate the statute as long as there was a "genuine secular purpose"
95
for its enactment.
1H.

THE KANSAS SCIENCE EDUCATION STANDARDS

Both the content of the standards adopted by the Kansas State
Board of Education (hereinafter the Board) on August 11, 1999 and
the procedure by which they were adopted have generated controversy. 96 Although the Board delegated the task of revising the state
science standards to a committee composed of twenty-seven Kansas
scientists and science educators, the Board adopted standards prepared by three of its own Board members, only one of whom has a
background in the sciences.9 7 While the Board's avowed purpose in
revising the science standards was to create standards that would pro89.
90.
91.
92.
93.
94.
95.
96.

See id. at 588.
Id. at 589 (quoting Edwards v. Aguillard, 765 F.2d 1251, 1257 (5th Cir. 1985)).
Edwards v. Aguillard, 482 U.S. 578, 628 (1987).
See id.
Id. at 629.
Id.
Id. at 633-634.
See Belluck, supra note 1, at Al.

97. The three Board members are Dr. Steve Abrams, a veterinarian, Scott Hill and
Harold Voth. See Kansas State Board of Education, Minutes of the August 11, 1999
Board Meeting, available at http://www.ksbe.state.ks.us/commiss/bdmin/0899/
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vide all Kansas school children with a quality science education, the
Board chose to adopt standards that do not mandate the inclusion of
evolutionary theory, one of the unifying concepts of science, 98 in the
curriculum.
A.

Adoption of the Science Standards

In August 1997, the Board authorized the formation of "academic
standards committees" to review the State's standards in mathematics,
science, writing, reading and social studies. 99 In accordance with the
Board's directive that academic standards committees be composed of
"stakeholders from throughout Kansas," a Science Education Standards Writing Committee (hereinafter the Writing Committee) was
formed, composed of twenty-seven Kansas elementary and secondary
school science teachers, university science professors, including the Biology chairs of all of the Kansas Regents universities, and scientists.1 00
The Writing Committee's charge was to: "(1) bring greater clarity and
specificity to what teachers should teach and students should learn at
the various grade levels; (2) review current state curricular standards;
(3) prioritize the standards to be assessed by the state assessments; and
(4) provide advice regarding assessment methodologies." 10 '
The Writing Committee began revising the science standards in
the summer of 1998.102 For guidance in preparing the new standards,
the Writing Committee considered science standards promulgated by
a number of national science organizations and the 1992 and 1995
Kansas Science Curriculum Standards.10 3 In addition to providing guiboardmin.html (last visited Oct. 20, 2000); see also http://wvv.ksbe.state.ks.us/commiss/ksb310/html (describing Dr. Steve Abrams as owning a veterinary practice).
98. See NATIONAL ACADEMY OF SCIENCES, SCIENCE AND CREATIONISM: A VIEW FROM
THE NATIONAL ACADEMY OF SCIENCES 1 (2d ed. 1999).
99. See Kansas Science Education Standards Writing Committee, Kansas Science
Standards Fifth Draft, July 1999 at http://v.sunflower.com/-jkrebs/5th-Aug.html
(last visited Mar. 20, 2000).
100. See id.
101. Id.
102. See Kansas State Board of Education, Minutes of the May 12, 1999 Board Meeting, available at http://wv.ksbe.state.ks.us/commiss/bdmin/0599/boardmin.html
(last visited Oct. 20, 2000).
103. See Kansas State Board of Education, Minutes of the August 11, 1999 Board
Meeting, available at http://www.ksbe.state.ks.us/commiss/bdmin/0899/
boardmin.html (last visited Oct. 20, 2000). The Writing Committee's standards wvere
based upon the national science standards as published by: (i) the National Research
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was incordance for the Writing Committee, text from those 1standards
04
porated into the Writing Committee's document.
The Writing Committee produced a number of working drafts of
the new science standards.' 0 5 Each draft was submitted to all of the
public schools throughout Kansas for review and comment.'0 6 A series
of public hearings also was held to generate comments from Kansas
citizens on each draft.' 0 7 Comments from these sources were then integrated into subsequent working drafts. 0 8
At the May 12, 1999 Board meeting, Board member Dr. Steve
Abrams, a veterinarian, submitted an alternate set of science standards
for the Board's consideration. 10 9 His alternate standards differed sigCouncil; (ii) the American Association for the Advancement of Science; and (iii) the
National Science Teachers Association. See id.
104. See id. The National Research Council, the American Association for the Advancement of Science and the National Science Teachers Association had tentatively
granted the Writing Committee permission to use text from their national science standards in the Writing Committee's drafts. See National Science Teachers Association, Joint
Statementfrom the NationalResearch Council American Association for the Advancement of Science and the National Science Teachers Association Regarding the Kansas Science Education
Standards,available at http://wwv.nsta.org/presrel/jointstatementasp (last visited Apr.
12, 2000). After reviewing the standards adopted by the Board on August 11th, these
organizations withdrew their copyright permission because they believed that the standards adopted by the Board did not embrace the "vision and content" of their standards. See id. They requested that all references to their standards be removed from
the document adopted by the Board. See id. Accordingly, the Board revised the newly
adopted standards, removing text taken from the national standards and any references
to the three national science organizations. See id. On December 7, 1999, the Board
approved this revised version of the science standards adopted on August 11, 1999 and
then voted to have the standards evaluated by an independent reviewer. The Board
subsequently decided not to have the standards reviewed. See Kansas State Board of
Education, Minutes of the December 7, 1999 Board Meeting, available at http://
ksbe.state.ks.us/commiss/bdmin/1299/boardmin.html (last visited Oct. 20, 2000). See
also Kate Beem, New Review of Science Standards,KANsAs Crr STAR, Dec. 8, 1999, at B1;
Kansas State Board of Education, Minutes of the February 8-9, 2000 Board Meeting,
available at http://wvv.ksde.org/commiss/bdmin/22000boardmin.html (last visited
Mar. 14, 2001).
105. See Kansas State Board of Education, Minutes of the August 11, 1999 Board
Meeting, available at http://www.ksbe.state.ks.us/commiss/bdmin/0899/
boardmin.html (last visited Oct. 20, 2000).
106. See id.
107. See id.
108. See id.
109. See Kansas State Board of Education, Minutes of the May 12, 1999 Board Meeting, available at http://wwv.ksbe.state.ks.us/commiss/bdmin/0599/boardmin.html
(last visited Oct. 20, 2000).
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nificantly from the Writing Committee's draft standards. 110 Dr.
Abrams' alternate standards defined science differently and included
only one reference to evolution."' His proposal also included a definition of "creation," a concept not defined in the Writing Committee's
standards, which provided that "creation" was "the idea that the design
and complexity of the design of the cosmos requires an intelligent designer."'1 2 In addition, Dr. Abrams' alternate standards identified two
basic views of origins, evolution and intelligent design, and provided
that Kansas would not mandate belief or understanding of any "origins
theory" because such theories cannot be demonstrated, repeated or
13
falsified and, therefore, do not qualify as empirical science.
The authors of Dr. Abrams' alternate standards were not named
on the document itself and Dr. Abrams did not identify them when he
presented his standards to the Board. 14 However, it is now clear that
Dr. Abrams' alternate standards were written by a group of creationists,
including individuals associated with the Creation Science Association
for Mid-America and the National Committee for Excellence in Science Education. 1 5 This group, who refer to themselves as the Citizens
Drafting Committee, claims authorship of the alternate standards submitted by Dr. Abrams at the May Board meeting and also claims to
110. See Kate Beem, No Decision on Science Standards, KANSAS CITn STAR, May 13,
1999, at BI.
111. See Carl Manning, Ed Board Split on Science TeachingStandards, TOPEKA CAPITALJOURNAL,
May 15,
1999,
at http://www.cjonline.com/stories/051599/
cyb_edboardsplit.shtml (last visited May 15, 1999).
112. Id.
113. See Citizens Drafting Committee, Kansas Science Education Standards, Working Draft A4, availableat http:// wAv.sunflower.com/-jkrebs/Willis4A.html (last modified Apr. 24, 1999).
114. See Beem, supra note 110, at BI.
115. See Kate Beem, Next Conflictfor Board of Education:Evolution, KANSAS CrT STAR,
Apr. 12, 1999, at Al. Both the Creation Science Association for Mid-America
("CSAMA") and the National Committee for Excellence in Science Education
("NCESE"), two creationist organizations involved in the preparation of the alternate
standards, have posted on their websites information that details their involvement in
the preparation of both the alternate draft presented by Dr. Abrams on May 12, 1999
and Subcommittee's standards adopted by the Board on August 11, 1999. See http://
www.csama.org/KSSCISTD.HTM
(last visited Oct. 20, 2000); http://
www.homestead.com/ncese (last visited Oct. 20, 2000). In addition, the Institute for
Creation Research has published a book, entitled Kansas Tornado, summarizing the
efforts of representatives from CSAMA and NCESE, who refer to themselves as the Citizens Drafting Committee, to influence the science standards adopted in Kansas. See
http://www.icr.org/pubs/president/prz-OOOI.htm (last visited Oct. 20, 2000); http://
wwv.creationonline.org/booksonline/default.asp (last visited Oct. 20, 2000).
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have had an influence on the final standards adopted by the Board in
August 1 16

At the May meeting, Dr. Abrams stated that his reasons for
presenting the alternate standards included his belief that the Writing
Committee's standards did not discuss what "good science" is.11 7 In
addition, he indicated that he did not believe that macroevolution,
that is, the aspects of evolution dealing with the origins of life, the
Earth and the processes that give rise to new species, should be taught
because it is not "based on sound science." 118 In his view, "good science" consisted of what was "observable, measurable, repeatable and
falsifiable." 1 19 The Writing Committee representative at the Board
meeting indicated that the Writing Committee's draft standards and
Dr. Abrams' draft were "philosophically different" and that the Writing
Committee members did not wish to integrate any aspects of Dr.
Abrams' alternate standards into the Writing Committee's document. 120 No vote was taken on either set of standards at the May meet-

116. See Kate Beem, Pro-EvolutionistsRaise More Issues in Science Debate, KANsAS CITY
STAR, Jan. 12, 2000, at BI. See also Kate Beem, Woman's Creationism Crusade Shakes Up
Public Education, KANSAs Crwy STAR, Nov. 27, 1999, at Al. The alternate standards

presented by Dr. Abrams at the May meeting, which were written by the Citizens Drafting Committee, appear on the NCESE website under the title "Working Draft Trial 4A."
See http://wwv.homestead.ncese (last visited Oct. 20, 2000). The Citizens Drafting
Committee also claims that a revised version of Working Draft Trial 4A, labeled "Working Draft CDC/A8", was used by the Board Subcommittee in preparing the science
standards that were adopted by the Board on August 11, 1999. See CreationScience Association for Mid-America, Truth About the Kansas Science Standards Tornado http://
www.csama.org/KSSCISTD.HTM (last visited Mar. 15, 2000). In addition to being available on the NCESE website, the CDC draft standards, Trial 4A and CDC/A8, and the
Writing Committee's Fifth Draft of the standards are available at http://
www.sunflower.com/-jkrebs.html (last visited Mar. 15, 2000). This is the website of one
of the members of Kansas Citizens For Science, a newly formed organization working to
overturn the Board's decision to adopt the science standards and to ensure that scientifically sound standards are adopted. See id.
117. See Kansas State Board of Education, Minutes of the May 12, 1999 Board Meeting, available at http://www.ksbe.state.ks.us/conuniss/bdmin/0599/boardmin.html
(last visited Oct. 20, 2000).
118. Id.
119. Id.
120. See id.

NEW YORK LAW SCHOOL LAW REVIEW

[Vol. 45

ing 12 1 and Dr. Abrams later withdrew his draft standards from Board
22
consideration. 1
Sometime after the May meeting, Dr. Abrams and two other members of the Board, Scott Hill and Harold Voth, appear to have formed
a Science Standards Subcommittee (hereinafter the Subcommittee). 123 The purpose of the Subcommittee was to prepare another
draft of the standards for consideration by the Board. 124 Although it is
not clear from the Board's minutes when or by whom this Subcommittee was authorized, Dr. Abrams, at the July 14, 1999 Board meeting,
reported that the Subcommittee had met with members of the Writing
Committee and currently was preparing its own draft of the
12 5
standards.
At the August 11, 1999 Board meeting, both the Writing Committee's fifth draft of the science standards and the Subcommittee's draft
standards were submitted to the Board. 12 6 The Writing Committee
recommended adoption of its fifth draft. 12 7 The fifth draft had received the support of numerous state educational organizations, including the Kansas Association of Teachers of Science, Kansas
Association of School Superintendents, the Governor and the Regents
presidents, and national science organizations. 128 Despite the overwhelming support for the Writing Committee's fifth draft of the science standards, the Board chose not to adopt them. Instead, the
Board adopted the science standards drafted by the Subcommittee.1 29
B.

The Subcommittee's Revisions to the Writing Committee's Standards

The alternate draft submitted by the Subcommittee and adopted
by the Board on August 11 is actually a revised version of the Writing
121. See id.
122. See David Miles, Science StandardsDivide Board, TOPEKA CAPITAL-JOURNAL, Aug.
9, 1999, available at http://www.cjonline.com/stories/080999/kan-creationism.shtml
(last visited Aug. 9, 1999).
123. See Kansas State Board of Education, Minutes of theJuly 14, 1999 Board Meeting, available at http://wvv.ksbe.state.ks.us/commiss/bdmin/0799/boardmin.html
(last visited Oct. 20, 2000).
124. See id.
125. See id.
126. See Kansas State Board of Education, Minutes of the August 11, 1999 Board
Meeting, available at http://www.ksbe.state.ks.us/commiss/bdmin/0899/
boardmin.html (last visited Oct. 20, 2000).
127. See id.
128. See id.
129. See id.
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Committee's fifth draft of the standards.' 30 The Subcommittee made
a number of significant changes to the Writing Committee's document, the majority of which either eliminated or revised the provisions
in the standards discussing the origins of life, the Earth and the
3
universe.' '
In the Introduction to the Standards, the Subcommittee revised a
statement in the Writing Committee's fifth draft entitled "Teaching
with Tolerance and Respect."1 3 2 The Subcommittee added a provision, not found in the Writing Committee's statement, which provides
that "[n]o evidence or analysis of evidence that contradicts a current
science theory should be censored." 133 The Subcommittee also deleted a portion of the Writing Committee's statement which provided
that if students raised questions in a natural science class which the
teacher determined to be beyond the "domain of science," the teacher
should explain why it is outside the field of natural science and en34
courage students to discuss the question with family or clergy.'
Both the Writing Committee's draft standards and the standards
adopted by the Board identify the following seven standards for science: (i) science as inquiry; (ii) physical science; (iii) life science; (iv)
earth and space science; (v) technology;' 3 5 (vi) science in personal
130. See Kansas State Board of Education, Minutes of the August 11, 1999 Board
Meeting, available at http://v.ksbe.state.ks.us/commiss/bdmin/0899/
boardmin.html (last visited Oct. 20, 2000).
131. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999). Kansas Citizens For Science, an organization opposed to the standards, compared the science standards adopted by the Board in August to the Citizens Drafting Committee's Working Draft Trial 4A and Working Draft
CDC/A8. See Beem, supra note 116, at B1. The organization reported that 40 of the 42
major changes made to the Writing Committee's fifth draft by the Subcommittee were
taken verbatim from one or both of the two drafts by the Citizens Drafting Committee.
See id.
132. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 3; Kansas Science Education Standards Writing
Committee, Kansas Science Education Standards Fifth Draft, supra note 99.
133. Kansas State Board of Education, Kansas Curricular Standards for Science Education (adopted Dec. 7, 1999) at 3; Kansas Science Education Standards Writing Committee, Kansas Science Education Standards Fifth Draft, supra note 99.
134. Kansas Science Education Standards Writing Committee, Kansas Science Education Standards Fifth Draft, supra note 99.
135. The Writing Committee had called this standard "Science and Technology."
See Kansas Science Education Standards Writing Committee, Kansas Science Education
Standards Fifth Draft, supra note 99. The Subcommittee renamed it, deleting the word
'science'. See id.; Kansas State Board of Education, Kansas Curricular Standards for
Science Education (adopted Dec. 7, 1999) at 5.
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and environmental perspectives; and (vii) history and nature of science.1 36 In both sets of standards, a student's progress in meeting a
standard is measured by benchmarks and indicators. 137 Benchmarks
are statements of what students should know at a specific grade
level. 138 Indicators are statements of the knowledge or skill a student
13 9
must have to meet a benchmark.
The Writing Committee's fifth draft identified five unifying con140
cepts that cut across all of the traditional disciplines of science.
Evolution, labeled as "Patterns of Cumulative Change", was identified
as one of those concepts.' 4 ' The standards adopted by the Board,
however, do not acknowledge evolution as a unifying concept in
science. 142

The major revisions that the Subcommittee made to the Writing
Committee's draft appear in the Life Science standards for the ninth
through twelfth grade levels. 143 In the Writing Committee's draft,
benchmark three of the Life Science standard required that students
understand the major concepts of biological evolution by the end of
twelfth grade. 1'44 The indicators for benchmark three provided that in
order for a student to reach this benchmark, he or she must understand: (1) "that biological evolution is the scientific theory that living
things share common ancestry and that, through time, changes have
occurred in different lineages as they became adapted to different ways
136. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 4-5; Kansas Science Education Standards Writing
Committee, Kansas Science Education Standards Fifth Draft, supra note 99.
137. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 5; Kansas Science Education Standards Writing
Committee, Kansas Science Education Standards Fifth Draft, supra note 99.
138. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 5; Kansas Science Education Standards Writing
Committee, Kansas Science Education Standards Fifth Draft, supra note 99.
139.
See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 5; Kansas Science Education Standards Writing
Committee, Kansas Science Education Standards Fifth Draft, supra note 99.
140.
See Kansas Science Education Standards Writing Committee, Kansas Science
Education Standards Fifth Draft, supra note 99.
141.
See id.
142.
See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 6-7.
143.
See id. at 60-66; Kansas Science Education Standards Writing Committee, Kansas Science Education Fifth Draft, supra note 99.
144. See Kansas Science Education Standards Writing Committee, Kansas Science
Education Standards Fifth Draft, supra note 99.
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of life"; (2) "that biologists use evolution theory to explain the Earth's
"present day biodiversity" which developed over approximately 3.5 billion years"; (3) "that biologists recognize that the primary mechanisms
of evolution are natural selection and random genetic drift;" (4) "the
sources and value of variation"; and (5) "that evolution by natural selection is a broad, unifying theoretical framework in biology."1 45 The
Subcommittee deleted benchmark three and four of the five indicators
for that benchmark. 146 Indicator three, which refers to the changes
within a species, or "microevolution", was retained in the Subcommittee's standards.' 47 Indicators one, two, four and five, which focused on
the origins of life and the earth and processes that may give rise to new
148
species ("macroevolution"), were eliminated.
Revisions were also made in the ninth through twelfth grades
Earth and Space Science standard.' 49 Benchmark three in the Writing
Committee Earth and Space Science standard, which required students to develop an understanding of the origin and evolution of
Earth,' 50 was revised to provide that students should understand the
"history" of the Earth. 1' 1 The Writing Committee's benchmark relating to the universe underwent a similar revision. 152 While the Writing
Committee's standard required students to develop an understanding
of the origins and evolution of the universe, 5 3 the Subcommittee's
standard makes no mention of the universe's origins and evolution,
merely requiring students to develop an understanding of the universe.' 5 4 The Subcommittee's standards go on to state that "standards
145.

Id.

146.

See Kansas State Board of Education, Kansas Curricular Standards for Science

Education (adopted Dec. 7, 1999) at 62.
147. See id.
148. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 61-62; Kansas Science Education Standards Writing Committee, Kansas Science Education Standards Fifth Draft, supra note 99.
149. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 67-68; Kansas Science Education Standards Writing Committee, Kansas Science Education Standards Fifth Draft, supra note 99.
150. See Kansas Science Education Standards Writing Committee, Kansas Science
Education Standards Fifth Draft, supra note 99.
151. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 68.
152. See id.
153. See Kansas Science Education Standards Writing Committee, Kansas Science
Education Standards Fifth Draft, supra note 99.
154. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 68.
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on origins are not mandated." 155 The revisions the Subcommittee
made to the Earth and Space Science standard are similar to those
made to the Life Science standard. Here again, the Subcommittee
chose to revise or delete only the material discussing the origins and
15 6
evolution of the earth and the universe.
The Subcommittee also revised the definition of science set forth
in the Writing Committee's draft. The Writing Committee defined science as "the human activity of seeking natural explanations for what
we observe in the world around us."' 5 7 The Subcommittee made a
minor yet significant alteration to this definition. Rather than defining
science as an activity seeking "natural explanations," it described science as a human activity "seeking logical explanations" for our observations of the world.' 58 The later definition broadens the field of
evidence that may be considered to explain natural phenomena. In
science, natural explanations must be based upon natural things and
processes;' 59 logical explanations have no such restriction.
Another significant revision made by the Subcommittee included
the redefinition of the term "theory." In the Glossary of the Writing
Committee's fifth draft, a scientific theory was defined as "a well-substantiated explanation of some aspect of the natural world that can
incorporate facts, laws, inferences and tested hypotheses (e.g. atomic
theory, evolutionary theory). ' 16 ° The definition of "theory" in the
Glossary of the standards adopted by the Board is the same in all re61
spects except for the deletion of the phrase "well-substantiated."'
The Subcommittee members have stated several reasons for their
revisions to the Writing Committee's standards. The theory of macroevolution was deleted because they did not believe it was "based on

155.

Id.
156. See id. at 60-68.
157. See Kansas Science Education Standards Writing Committee, Kansas Science
Education Standards Fifth Draft, supra note 99.
158.
See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 2.
159.
See NATIONAL ACADEMY OF SCIENCES, TEACHING ABOUT EVOLUTION AND THE NATURE OF SCIENCE

42, 58 (1998).

160.
Kansas Science Education Standards Writing Committee, Kansas Science Education Standards Fifth Draft, supra note 99.
161.
Kansas State Board of Education, Kansas Curricular Standards for Science Education (adopted Dec. 7, 1999) at 80.

2000-2001] REDF1INING SCIENCE TO ACCOMMODATE RELIGIOUS BELIEFS

319

sound science." 162 They also found the Writing Committee's standards
unacceptable because they did not discuss "what constitutes 'good' science." 163 In addition, one Subcommittee member stated that the alternative standards created by the Subcommittee were inspired by
some Board members' hope "that evolution not be taught as the cen16 4
tral unifying concept of science."
While the science standards adopted by the Kansas State Board of
Education on August 11 neither prohibit the teaching of evolution nor
compel the teaching of creationism, 165 they clearly discourage the
teaching of evolution. Although the standards are just guidelines and
each local school board may decide whether to continue teaching
evolution, the State Board of Education determines the content of the
state standardized tests and, beginning in the 2000-2001 school year,
the seventh and tenth-grade state science examinations will no longer
contain questions regarding the origins of life, the Earth and the universe. 16 6 The practical effect of this decision will be to discourage, if
not eliminate, the teaching of evolution in the classroom. Teachers
who have more material than time in which to cover it will certainly
eliminate evolution before tested material even if they believe knowledge of evolution is an essential element of a student's science education. As a result, students who are not exposed to evolutionary theory
will find themselves ill-prepared for the study of science in college or
to pursue careers in the sciences;' 67 they will have little or no exposure
to one of the fundamental concepts of science1 68 Moreover, the promotion of scientific literacy, one of the purposes for developing the
new standards, 169 will be compromised. In addition, some local school
boards previously hesitant to teach only creationism because knowl162. Kansas State Board of Education, Minutes of the May 12, 1999 Board Meeting,
available at http://www.ksbe.state.ks.us/commiss/bdmin/0599/boardmin.htnl
(last
visited Oct. 20, 2000).
163. Id.
164. Nathan Koppel, 5 Circuit Weighs in on EvolutionDispute, Rules CreationDisclaimers Unconstitutional,THE LEcAL INTELUGENcER, Aug. 23, 1999, at 4.
165. See Belluck, supra note 1, at Al.
166. See Jacques Steinberg, Evolution Struggle Shifts to Kansas School Districts, N.Y.

TIMEs, Aug. 25, 1999, at Al.
167.

See Belluck, supra note 1, at Al.

168.
169.

See id.
See Kansas State Board of Education, Kansas Curricular Standards for Science

Education (adopted Dec. 7, 1999) at 1.
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edge of evolutionary theory was required for statewide science tests,
170
may now be encouraged to remove evolution from the curriculum.
For those opposed to the teaching of evolution in Kansas' public
schools, these effects, most likely, are welcome ones. There is now less
likelihood that their children will be exposed to a scientific theory they
find distasteful. In addition, the religious teachings on the origins of
life that their children receive will remain unchallenged. Students
whose knowledge regarding the origins of life is based solely upon religious teachings will not be exposed to scientific knowledge that may
encourage them to reexamine their religious beliefs.
In addition to discouraging the teaching of evolution, the standards redefine the terms "science" and "theory," permitting the inclusion of religious beliefs in the science curriculum under the guise of
science. The redefinition of science as the search for "logical" rather
than "natural" explanations1 71 for what we observe in the world certainly opens the door for the inclusion of intelligent design theory in
the science classroom. The redefinition of "theory" as an explanation
rather than a "well-substantiated" explanation of "some aspect of the
natural world," 172 not only discredits evolutionary theory but also allows the unsubstantiated theories on origins advanced by creationists
to be included in the science curriculum.
IV.

THE CONSTITUTIONALITY OF

THE KANSAS STATE

BOARD

OF

EDUCATION'S AcTIONS

The Kansas Science Education Standards adopted by the State
Board of Education on August 11, 1999 neither prohibit the teaching
of evolution in Kansas' public schools nor compel the teaching of creationism whenever evolution is taught. 173 Neither the Epperson 174 pro175
hibition against banning the teaching of evolution nor the Edwards
ban on compelling the teaching of creationism is violated. At first
glance, then, it would appear that the Board's action would withstand a
constitutional challenge.
170.

See Belluck, supra note 1, at Al.

171. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 2.
172. Id. at 80.
173. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999).
174. 393 U.S. 97 (1968).
175. 482 U.S. 578 (1987).
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Another factor which must be considered in any analysis of the
constitutionality of the Board's action is the general hands-off approach that courts have adopted with respect to curricula decisionmaking at state and local levels. 176 Decisions regarding what is to be
taught in public schools generally are left to the discretion of state and
local authorities. 17 7 Courts are hesitant to become involved in conflicts concerning the day to day operations of public schools. 178 The
Board's adoption of the new science standards was state action on a
question concerning the day to day operation of Kansas' public
schools. The Court may be hesitant to interfere with the Board's decision because such decisions generally are left to the states' discretion. 179 However, the Court has consistently demanded that this
discretion be exercised in a manner that comports with the Establishment Clause. 180 Because of the "great authority" and "coercive power"
that states have in the public elementary and secondary school context
due to mandatory attendance requirements, the influence teachers
have on students' development and the peer pressure generated in the
school context, the Court has been "particularly vigilant in monitoring
compliance with the Establishment Clause in elementary and secondary schools.' 8 The circumstances surrounding the Board's adoption of the new science standards, together with the content and
obvious effects of those standards, raise the question of whether the
Board has exercised its discretion in a manner that complies with the
demands of the Establishment Clause.
A.

The Board'sAction Violates the Establishment Clause Requirement of
Government Neutrality Towards Religion

In Epperson v. Arkansas,' 82 the Court concluded that the Establishment Clause requires government to be "neutral in matters of religious
theory, doctrine and practice."1 83 This means that the government
176. See Epperson v. Arkansas, 393 U.S. 97, 104 (1968); Edwards v. Aguillard, 482
U.S. 578, 583-584 (1987).
177. See Epperson, 393 U.S. at 104; Edwards, 482 U.S. at 583-584.
178. See 393 U.S. 97, 104.
179. See Edwards, 482 U.S. at 583-4.
180. See Id.
181. Id. at 583.
182. 393 U.S. 97 (1968).
183. 393 U.S. at 103-4.
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"may not aid, promote or foster any religion."'18 4 Nor may it prohibit a
theory that is "antagonistic" to a religious doctrine or belief.185
To determine whether the Arkansas anti-evolution statute at issue
in Epperson violated this principle of neutrality, the Court looked to the
purpose and primary effect of the statute.18 6 Because the Arkansas statute did not explicitly state its purpose,18 7 as the Tennessee anti-evolution statute had done,1 88 the Court looked at the circumstances
surrounding the statute's adoption to determine its purpose.' 89 The
Court found the state's purpose to be ".... to prevent its teachers from
discussing the theory of evolution because it is contrary to the belief of
some that the Book of Genesis must be the exclusive source of doctrine as to the origin of man."19 0 The Court also concluded that no
state policy consideration other than the religious views of some Arkansas citizens justified the statute. 191
The Kansas State Board of Education's adoption of the new science standards also violates the principle of neutrality. The primary
effect of these standards is to suppress the teaching of a theory antagonistic to a religious doctrine. Out of all the scientific concepts, theories and principles in the Writing Committee's draft science standards,
the Board eliminated only those theories and concepts that have traditionally conflicted with the religious beliefs of a particular religious
group.1 92 For example, while the Writing Committee's document
identified five unifying concepts of science, one of which was evolution, the standards adopted by the Board, while retaining the four
other unifying concepts, make no mention of evolution as such a concept. 19 3 In addition, the majority of the benchmarks and indicators
excluded from the standards adopted by the Board were those setting
184.

Id.

185.

See id.

186.

Id. at 107.
See Epperson, 393 U.S. at 99, n.3 (quoting ARK. STAT. ANN. §§ 80-1627, 80-1628).
188. See Scopes v. State, 289 S.W. 363 (Tenn. 1927) (quoting the Tennessee AntiEvolution Act of 1925); see also Epperson, 393 U.S. at 102 (discussing the Tennessee AntiEvolution Act of 1925 as repealed in 1967).
189.
See Epperson v. Arkansas, 393 U.S. 97, 109 (1968).
190. Id. at 107.
191. See id.
192.
See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999); Kansas Science Education Standards Writing Committee, Kansas Science Education Standards Fifth Draft, supra note 99.
193. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 6-7.

187.
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forth information on the origins of life, the earth and the universe,
information at odds with the Fundamentalist belief in the literal interpretation of the Bible and Genesis. 194 Furthermore, the standards
adopted by the Board specifically state that "standards on origins are
not mandated"1 95 and the Board has announced that questions relating to the origins of life, the Earth and the universe will no longer
1 96
appear on the seventh- and tenth-grade state science examinations.
The practical effect of the Board's adoption of these standards is clear,
the elimination of evolution, a scientific theory viewed by a number of
religious groups as "antagonistic" to their religious beliefs, from the
Kansas science curriculum.
In Epperson,1 9 7 the Court looked to the circumstances surrounding
the adoption of the statute in order to determine its purpose. While
the Board has asserted that it adopted the Subcommittee's standards
rather than the Writing Committee's standards for the purpose of promoting "good" science,19 8 the circumstances surrounding the adoption of the standards belie that assertion. To begin with, the Writing
Committee's standards had been prepared by twenty-seven Kansas science teachers, professors and scientists appointed by the Board.199
Certainly, this group of individuals must have some inkling of what
constitutes "good" science. The Writing Committee's standards were
based upon national and prior Kansas science standards and had the
approval of national and state science organizations. 200 These organizations would not give their stamp of approval to standards promoting
"unsound" science. In addition, the Writing Committee's standards
had undergone a rigorous review process. 201 They had been subject to
review and comment by science teachers and parents in local school
districts throughout Kansas and had undergone numerous revisions
based upon those comments. 20 2 In fact, it was the fifth draft of the
standards that the Writing Committee submitted to the Board for
194. See id. at 60-68.
195. Id. at 68.
196. See Steinberg, supra note 166, at Al.
197. 393 U.S. 97 (1968).
198. See Belluck, supra note 1, at Al.
199. See Kansas State Board of Education, Minutes of the August 11, 1999 Board
Meeting, available at http://www.ksbe.state.ks.us/commiss/bdmin/0899/
boardmin.html (last visited Oct. 20, 2000).
200. See id.
201. See id.
202. See id.
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adoption.20 3 Yet the Board rejected those standards and adopted standards that were written by three Board members, 20 4 only one of whom
has any expertise in the sciences, and representatives of two creationist
organizations whose views of what constitutes "good" science are
colored by their religious beliefs. 20 5 They adopted standards that had
not been the subject of any review process and were disapproved of by
the national science organizations that supported the Writing Committee's document. 20 6 These facts do not lend support to the Board's assertion that the promotion of "good" science was the reason for its
adoption of the standards. These facts coupled with the substance of
the revisions that the Subcommittee made to the Writing Committee's
draft reveal that the only purpose for the Board's action was to suppress a scientific theory at odds with certain religious beliefs. Accordingly, the Board's action violates the principle of government
neutrality towards religion required by the Establishment Clause.
In Epperson,20 7 the Court also concluded that the Establishment
Clause's requirement of neutrality prohibits states from "requir[ing]
that teaching and learning be tailored to the principles or prohibitions
of any religious sect or dogma. '20 8 In Edwards v. Aguillard,20 9 the
Court held that state officials may not pick and choose among particular subjects "for the purpose of promoting a particular religious belief. '2 10 The Board's action violates these prohibitions. By adopting
these standards, the Board has selected for elimination from the science curriculum only those concepts at odds with Fundamentalist religious beliefs. It has tailored the science curriculum to exclude
information that conflicts with those religious beliefs. What Kansas
public school children are required to learn regarding the origins of
life, the earth and the universe has been narrowed to accommodate a
religious doctrine. The result is a science curriculum that in no way
challenges that doctrine.
In addition, by redefining science as an activity "seeking logical
explanations" rather than "natural explanations" for what we observe
203. See id.
204. See id.
205. See Beem, supra note 116, at BI. See also Jim O'Malley, Kansas BOE Votes to
Have Science Standards Externally Reviewed, UNVERSITY DAILY KANSAN, Dec. 23, 1999.
206. See Beem, supra note 116, at B1.

207.

393 U.S. 97 (1968).

208.

Id. at 106.

209.

482 U.S. 578 (1987).

210.

Id. at 604.
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in the world,2 11 the Board has permitted the inclusion of religious beliefs in the science curriculum. Natural explanations for what we ob21 2
If
serve in the world must be based on natural things and processes.
science seeks "logical" rather than "natural" explanations, it can look
beyond natural things and processes for explanations of natural phenomena. By redefining science in this way, creation science and intelligent design now qualify as "scientific" theories on the origins of life
and, therefore, can be presented as such in the science classroom. Restructuring the science curriculum to accommodate these religious beliefs clearly violates the Establishment Clause.
B.

The Board'sAction Fails to Satisfy the Purpose Prong of the Lemon Test

The Board's action also violates the Establishment Clause because
it fails to satisfy the purpose prong of the Lemon test.2 13 There is no
legitimate secular purpose for the Board's decision to eliminate macroevolution from the science standards. Although the Board has stated a
secular purpose for its actions, namely, the promotion of "good" science, 2 14 that purpose must be "sincere and not a sham." 2 15 The history behind the adoption of the standards clearly reveals that the
motivating factor for the Board's action was not the promotion of
"good" science but the desire of certain Board members to eliminate
from the science curriculum a theory at odds with their religious
21 6
beliefs.
In revising the standards, the Subcommittee disregarded the judgment of twenty-seven scientists and science educators who, based upon
their expertise in the sciences, chose to include evolutionary theory in
the standards. 217 Furthermore, the Subcommittee enlisted the assis211. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (adopted Dec. 7, 1999) at 2.
212. See NATIONAL ACADEMY OF SCIENCES, TEACHING ABouT EVOLUTION AND THE NATUPE OF SCIENCE 42, 58 (1998).
213. See Lemon v. Kurtzman, 403 U.S. 602 (1971). WhileJustice Scalia, in Edwards
v. Aguillard, 482 U.S. 578 (1987), advocated abandoning the purpose prong of the
Lemon test, the Court continues to utilize this factor when deciding whether state action
comports with the Establishment Clause. The Court did so most recently in Santa Fe
Independent School District v. Doe, 120 S. Ct. 2266, 2282 (2000).
214. See Belluck, supra note 1, at Al.
215.

See Edwards v. Aguillard, 482 U.S. 578, 587 (1987).

216. See discussion infra Part III.
217. See Kansas Science Education Standards Writing Committee, Kansas Science
Education Standards Fifth Draft, supra note 99.
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tance of two creationist organizations to prepare the standards. 2 18 In
addition, the Subcommittee chose to eliminate from the science curriculum a scientific theory that is considered one of the central unifying concepts of science by national science organizations and by most
scientists. 21 9 These facts do not support the Board's contention that its
purpose in adopting the standards was to "promote good science."
Even if the Board's articulated purpose for adopting the Subcommittee's standards was not a sham, the Board's action does not achieve
its stated goal. Good science involves inquiry and critical analysis. 220
Suppressing evolutionary theory does not encourage either of those
activities. Promoting good science would involve critical analysis of evolutionary theory rather than suppression of its teaching.
V.

CONCLUSION

The recent decision by the Kansas State Board of Education to
adopt new science education standards which effectively eliminate the
study of evolution from the State's science curriculum is unconstitutional. It violates the Establishment Clause of the First Amendment
because the Board's adoption of the standards has no legitimate secular purpose and the effect of the Board's action is to advance a religious belief. Accordingly, this strategy in the long-standing battle
between evolution and creationism in our public school classrooms
should not withstand judicial scrutiny.
POSTSCRIPT

The Kansas State Board of Education's adoption of the August
1999 science standards garnered national and international attention. 221 The Board's actions, reported in newspapers nationwide and
abroad, were both ridiculed and applauded. 2 22 Kansas Governor Bill
218.
219.

See Beem, supra note 116, at BI. See also O'Malley, supra note 205.
See NATIONAL ACADEMY OF SCIENCES, SCIENCE AND CREATIONISM: A VIEW
THE NATIONAL ACADEMY OF SCIENCES 1 (2d ed. 1999).

FROM

220.
See NATIONAL ACADEMY OF SCIENCES, TEACHING ABOUT EVOLUTION AND THE NA.
TURE OF SCIENCE 27-42 (1998).

221.
See Larry Witham, Creationists on Kansas School Panel Defeated, WASH. TIMES,
Aug. 3, 2000, at A6. See also Darwin-BashersBeat Farm Prices into Second Place:Decision by
the School Board to "De-emphasise'Teaching of Evolution has made 'Monkey Business' the Hottest
Political Topic in this ConservativeFarm Belt State, FINANCIAL TIMES (London), Aug. 1, 2000
at 8.
222. See Pam Belluck, Board Decision on Evolution Roils an Election in Kansas, N.Y.
TIMES, July 29, 2000, at Al.
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Graves, a Republican, opposed the Board's actions and suggested that
abolishment of the Board, which is an elected body, would be an item
up for consideration in the next State legislative session. 223 Kansas educators and scientists predicted that the Board's actions would leave
Kansas high school students unprepared for college admission tests
and college level science courses and, in addition, would have a nega224
tive impact upon the State's ability to attract high-tech businesses.
Parents of school-aged children, science teachers and other citizens
throughout Kansas felt compelled to speak out on the issue, expressing
either approval or outrage in response to the Board's adoption of the
standards. 2 25 A group of Kansas science educators, parents and scientists joined together to form Kansas Citizens For Science, an organization dedicated to educating the public on the evolution controversy,
fighting to overturn the newly adopted science standards and ensuring
226
the adoption of a "scientifically sound" set of standards.
The science standards became the main focus of the Kansas
School Board elections in 2000.227 Just prior to the August 2000 Republican primary, both evolution and intelligent design proponents
228
held statewide events to educate the public on their viewpoints.
Governor Graves publicly endorsed the moderate Republican candidates who opposed the 1999 science standards. 229 Candidates raised
thousands of dollars and ran television advertisements for their campaigns, both of which are unusual happenings in school board elections.23 0 In the primary, the seats of three conservative Board
members who had voted for the 1999 science standards were filled by
moderate Republicans 23 1 and after the November 2000 election, the
majority of the seats on the Board were held by Republicans and Dem223. See Evolution DecisionPuts Board on Spot, N.Y. TIMES, Aug. 14, 1999, at A7.
224. See Belluck, supra note 1, at Al. See also Darwin-BashersBeat Farm Prices into
Second Place, supra note 221, at 8.
225. See Steinberg, supra note 166, at Al. See also A Skeptical Eye on Evolution, supra

note 6, at A24.
226. See Kansas Citizens For Science at http://www.kscfs.org (last visited Feb. 28,
2001).

227.
228.

See Belluck, supra note 222, at Al.
See Phil Anderson, The Debate and Controversy Continue, TOPEKA CAPITAL-JouRJuly 8, 2000, available at http://www.cjonline.com/stories/070800/

NAL,
reLevocre.shtml (last visited July 8, 2000).

229.
230.
231.

See Belluck, supra note 222, at Al.
See id.
See Witham, supra note 221, at A6.
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ocrats who opposed the standards. 232 As one of its first acts, the new
Board rejected the August 1999 science standards and, on February 14,
2001, adopted standards which identify evolution as one of the unify233
ing concepts of science. 1
The February 2001 standards were written by the same committee
of 27 scientists and Kansas science educators who wrote the standards
rejected by the Board in August 1999.234 In the 2001 standards, science is once again defined as the search for "natural" rather than "logical" explanations for what we observe in the world. 235 Evolution,
labeled as "Patterns of Cumulative Change" is identified as one of the
unifying concepts in science. 2-3 6 Students are required to develop an
understanding of biological evolution and the origin and evolution of
the earth and universe by the end of twelfth grade. 23 7 The statement
in the August 1999 standards which provided that standards on origins
were not mandated does not appear in the new standards 238 and the
statewide science tests to be given this Spring will contain questions
about evolution.2 39 The provision entitled "Teaching with Tolerance
and Respect", a version of which appeared in both the Writing Committee's Fifth Draft and the 1999 standards adopted by the Board, also
is included in the standards. 240 The provision no longer contains the
sentence in the 1999 standards which provided that "no evidence that
contradicts a current science theory should be censored." 24 1 It does
include, however, a statement, similar to one that appeared in the
Writing Committee's Fifth Draft, which provides that, should a student
raise a question in the science classroom that a teacher determines is
beyond the realm of science, the teacher should explain why the ques232. See Kate Beem, Emphasis on Evolution Adopted by Kansas Board; 7-3 Vote Reverses
State's Controversial '99 Decision, KANSAS Crrv STAR, Feb. 15, 2001, at Al.
233. See id.
234. See Kansas State Board of Education, Kansas Science Education Standards
(adopted Feb. 14, 2001) at http://www.ksde.org/outcomes/sciencestds2OOl.html (last
visited Mar. 14, 2001).
235. See id.
236. See id.
237. See id.
238. See id.
239. See Beem, supra note 232, at Al.
240. See Kansas State Board of Education, Kansas Science Education Standards
(adopted Feb. 14, 2001) at http://www.ksde.org/outcomes/sciencestds200l.html (last
visited Mar. 14, 2001).
241.
Id.
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tion is outside the domain of natural science and encourage the stu24 2
dent to discuss it further with family or "other appropriate sources."
Evolution appears to have won the battle in Kansas. It may be a
fleeting victory, however. In the 2002 school board elections, five of
the ten seats on the Board will be up for election. 243 Three of the
Board members who voted for the 1999 standards and against the 2001
standards already have indicated that even with the adoption of these
standards, the controversy has not ended.244 In addition, the stan24 5
dards automatically come up for review every four years.
More alarming is the fact that the Kansas Board is just one of
many state and local school boards throughout the United States
whose members bring a religious agenda to the boardroom. 246 These
boards are deciding what is or is not science and what will or will not
be taught as science in our public schools based upon their religious
convictions. 247 But is the nature of science something that should be
determined by state and local school boards? Clearly, the Kansas
School Board members who adopted the 1999 science standards
thought so.248 The citizens of Kansas, however, did not seem to agree
249
with the Board.

Coleen M. McGrath

242. Id.
243. See Beem, supra note 232, at Al.
244. See id.
245. See Stephanie Simon, Evolution Returns to Kansas Schools: The Big BangAlso Will
Be Taught Again, Religious ConservativesLed Vote to Pull the Theories in 1999, L.A. TiMES,
Feb. 15, 2001, at AS.
246. See id. See also Debate Over Teaching Origin of Life Has Not Evolved, USA TODAY,
Aug. 3, 2000, at A18; Kate Beem, About-Face Came Relatively Quickly; Evolution Debate in
Other States Took Much Longer, KANSAS CrrY STAR, Feb. 17, 2001, at Bi; Kate Beem, Evolution Becomes an Issue in Pratt;Science StandardsDivide School Board, KANsAS CrrY STAR, Nov.
29, 2000, at Bi; Belluck, supra note 1, at Al.
247. See Larry Witham, KansasEducatorsDeny 'Naturalism'Claims, WASH. TIMES, Feb.
7, 2001, at A6.
248. See Kansas State Board of Education, Kansas Curricular Standards for Science
Education (Adopted Dec. 7, 1999) at 2.
249. SeeJohn W. Fountain, KansasPutsEvolution Back Into PublicSchools, N.Y. TimES,
Feb. 15, 2001, at A18.

